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whose own safety depended upon their securing the conviction
of their former friends was regarded as particularly valuable.1
Later confessions were almost too much suspected, but since
1859* they have been treated with a little more approval but
only used with great caution. The whole proceeding was in
fact as different to what we are used to to-day as it is possible to
imagine. The judge questioned the prisoner, and usually until
1688 bullied him, a practice not entirely abandoned till 1760.
Crown counsel were if anything worse. Earlier Coke's treat-
ment of Sir Walter Raleigh was an exceptionally bad example,3
but it was really in accordance with the general practice to
endeavour to secure a conviction and was mildness itself com-
pared to Scroggs's conduct during the Popish Plot trials,

After the Revolution things became much better in this
respect, but anything like the modern scrupulous fairness was
entirely unknown. In fact the general impression we get from
the State trials is that where the Crown was interested the
chances for the prisoner were small In ordinary matters the
chances were always probably more equal. Even in Elizabethan
times such cases were largely wrangles between the private
accuser and the accused on more or less equal terms. In spite of
this, the general conclusion must be that the accused seldom had
a fair trial even if he got his deserts when it came to the sentence.

Against these procedural disadvantages juries were some pro-
tection since the issue had to be made clear to them, and they
could allow for the disadvantages of the accused. But their
value and impartiality can easily be overrated. Though the
system of challenges by which the accused can reject a certain
number of hostile jurors was some protection, the right of the
Crown to order jurors to 'stand by' until the panel was ex-
hausted largely offset it,4

1  See Stephen, H.C.L. i. 250.

2  R. v. Baldrey, 2 Din. 430. See for the rules now applied Kenny, p. 394.

3  Stephen, H.C.L, i. 383 et seqq,, and the cases there cited.   A survival of the old
idea is the rule that the judge can still call witnesses without the consent of the
parties in criminal cases though not in civil. 62 J.F. 232.

4  20 in felony, 35 for treason, peremptorily, and any others for 'sufficient* reason,
'Sufficiency5 is decided by two jurors already chosen. Challenges are practically